aau                        ESSAYS IN" TAXATION'

structively, within the state.1 In New York, the original
statute attempted to follow the old rule ; but the law has
now been so amended as to provide expressly for the taxation
of only so much of the capital stock as is employed within
the state.2 In a case which arose under the old statute,
although decided after the passage of the amendment, the
court of appeals declared itself forced to adhere to the old
rule, saying that, although it was extremely hard and unjust,
the court was unable so to construe the statute as to relieve
the corporation from the provisions of the law.3 The prin-
ciple in both these commonwealths now applies equally to
domestic and to foreign corporations. In Massachusetts,
however, where the franchise tax, as we have seen, is appli-
cable only to domestic corporations, the general corporation
tax is levied on the total capital stock irrespective of its
employment.

So far as railroads are concerned, it has become the common
practice to assess only so much of the capital stock as is rep-
resented by the proportion which the mileage in the state
bears to the total mileage. This is true even in status
like Massachusetts, which do not apply the principle to
corporations in general, as well as in. states like Connecticut,
where stock and bonds are taxable. Such a standard, while
not perfectly exact, is fairly accurate ; and has been up-
held as entirely constitutional.4 It is applicable equally
to telegraph companies and to other transportation com-
panies ; and is gradually being applied to them, although
not quite so commonly as in the case of railroads, in all those
states which tax capital stock directly. The principle is.
sound, although it may be contended with justice that busi-
ness done, i.e. receipts, is an even better test than mileage.

1 Commonwealth vs. Standard Oil Co., 101 Pa. State 1H>. As to tho
previous custom, etc., see Decisions of the Auditor-General^ 1B78-BO,
p. 2WS.

3 New York Laws of 1886, chap. 601, p. 858.

8 People m, Horn Silver Mining Co., 106 N. Y. 70, cspttcimlly 88.

* Delaware Railroad Tax Case, 18 Wall. 208; Erie Railroad v$. Pennsyl-
vania, 21 Wall. 402.